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Part 1 : Overview  
 

Part 1 introduces Ontario’s framework for environmental penalties. Environmental penalties are 
an abatement tool that will help induce violators to take swift corrective action when a violation 
occurs in order to reduce or prevent harm to the environment or human health. Environmental 
penalties also function to negate any monetary benefits of non-compliance. The scope of the 
environmental penalty framework is discussed and the process leading to the issuance of an 
environmental penalty order is described step-by-step.     

 

1.1 Environmental  Penalties in Context  

The Ministry of the Environment (“Ministry”) is responsible for developing, enforcing 
and providing education and outreach on Ontario’s environmental laws. The purpose of 
environmental penalty orders (“EP Orders”) is to protect the environment by inducing 
companies to comply with environmental regulations and take swift remedial action in 
the event of a spill, discharge, or other environmental violation. 

The Ministry expects all companies and individuals to comply with all the environmental 
laws that apply to them. When one of those laws has not been complied with, the  
primary objective of the Ministry’s compliance and enforcement program is to see that 
those responsible act quickly to deal with the impacts of a violation, return to compliance 
with environmental laws as soon as practicable, and take every practical measure to 
prevent the recurrence of the incident. The terms “violation” and “contravention” are 
used interchangeably and have the same meaning in this Guideline.  

 EP Orders were introduced through the Environmental Enforcement Statute Law 
Amendment Act (Bill 133), passed in June 2005. This legislation amended the 
Environmental Protection Act (“EPA”) and the Ontario Water Resources Act 
(“OWRA”), establishing the overall framework for EP orders. O.Reg. 222/07 made 
under the EPA and O.Reg. 223/07 made under the OWRA provide details of how, when 
and to which types of violations EPs will be applied.  Both regulations contain the 
same concepts so for ease of reference this Guideline will mainly refer to the O. Reg. 
222/07 (the “EP Regulation”).  

Basically, EP Orders are monetary penalties that companies may be required to pay if 
they have violated a requirement under the OWRA or EPA that is specified in the EP 
Regulation. Because the primary goal of EP orders as an abatement tool is to encourage 
quick and effective action to restore, reduce or prevent harm to the environment or 
human health, there are ways for companies to have the amount of the penalty adjusted, 
based on actions they took before, during and after an incident. 

The Ministry’s response to a violation is determined in accordance with the document 
entitled, “Compliance Policy: Applying Abatement and Enforcement Tools (Policy F-2)” 
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(May 2007) as amended from time to time, (“Compliance Policy”). The Compliance Policy 
includes an Informed Judgement Matrix (“IJM”) which provides guidance regarding 
appropriate responses to violations. Violations are assessed on a case-by-case basis to 
determine which abatement and/or enforcement tool is most appropriate for obtaining 
quick action to mitigate the effects of a violation, achieve compliance with environmental 
laws, and improved environmental performance in both the short and long term.  

As set out in the purpose section (s.1) of the EP Regulation, EP Orders are to be assessed 
in a manner that will encourage companies to prevent things from happening that harm 
or have the potential to harm the environment or human health. If an incident does 
occur, it is the aim of EP Orders to encourage companies to return to compliance quickly 
and take steps to ensure the violation does not happen again. In addition, the amount of 
the EP Order must be consistent with promoting internal discipline among regulated 
persons (see s. 7(2) of the EP Regulation and Chapter 2.1 of this Guideline). The 
procedures set out in this Guideline will be used to determine a penalty amount that is 
appropriate to attain these purposes.   

Phase I violations are the major violations and will be subject to EP Regulations on 
August 1, 2007 (Table 2 to the EP Regulation and Appendix 2 of this Guideline). Phase II 
violations are minor violations and will be subject to EP Regulations on December 1, 2008 
(Table 2 to the EP Regulation and Appendix 2 of this Guideline). Also, see Tables in 
Chapter 2.2.1 for overview of types and phases and Appendix I for overview of phases.  

 
 
1.2 Scope of Environmental  Penalties 
The EP framework, set out in the EP Regulations and legislation, is characterized by the 
following key parameters, which will be discussed in more depth later in this Guideline:  

• EP Orders apply only to a prescribed class of “regulated persons1”. (s.  3) 

• EP Orders apply to violations related to water and land and are phased in over 
time with the first phase coming into effect on August 1, 2007 and the second 
phase coming into effect on December 1, 2008. (s.  4 and Table 2) (see also 
Appendices 1and 2 to this Guideline) 

• Advanced notice of the intention to issue an EP Order is given and there are 
opportunities to discuss the violation and provide additional information to the 
Ministry before a final EP amount is determined.  (s.  5 and s. 6) 

• The amount of the EP Order is comprised of a “gravity component” which reflects 
the seriousness of the violation and any monetary benefit the Director believes 
the violator acquired as a result of the violation. (s. 7 and s. 8) The criteria for 
determining seriousness are based on the specific violation and are set out in the 
regulation. (ss. 10 to 15) 

                                            
1 Note that regulated person is defined in section 1 of the EPA to mean, in general terms, a person required 
to hold an approval.  
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• Factors that can affect the gravity component of the EP Order include: the plant’s 
EP Order and conviction history, membership in Ontario’s Environmental 
Leaders (“OEL”) program, the extent of delay in complying with the requirement 
that was violated, the extent of the deviation from the requirement, and the 
presence of a toxic substance in limit exceedances or spills/discharges. (s.  9) 
(see also Appendix 3 to this Guideline) 

• Modifiers may reduce the gravity component up to 20% for the preventative steps 
and 10% for mitigative steps. (s.  16) (see also Appendix 4 to this Guideline) 

• A reduction of 5% will be made if the plant has an audited environmental 
management system (“EMS”) in place at the time of the violation that meets 
regulatory requirements. (s.  17).   

• Entering into a Director-approved settlement agreement can lead to a reduction 
in the EP amount payable if the regulated person agrees to make an investment 
in an environmental plant-based project – a ‘beyond compliance project’ – that 
aims to yield environmental and/or human health benefits. (s.  18)  

• A cap of a maximum total daily penalty not to exceed $100,000 per violation is set 
out in s. 182.1(5) of the EPA and s. 106.1(5) of the OWRA.  In addition, the 
regulation sets out the following caps: 
• Failure to report violations are capped at $100,000. (s.  9(3)) 
• Phase II violations are capped at the lesser of 180 days or $60,000. (s.  9(4)) 

• An EP Order cannot be issued for a violation that is either 12 months past the 
date that it occurred, or the date on which the evidence of the violation first came 
to the attention of the Director or a Provincial Officer. (s. 182.1(8) of the EPA and 
s. 106.1(8) of the OWRA) 

 
 
1.3 Regulated Persons Subject to Environmental Penalties (s.  3) 
Section 3 of the EP Regulation sets out the details of who is a “regulated person” for the 
purposes of issuing an EP Order. A “regulated person” is defined in the EPA to mean, in 
general terms, a person who belongs to a prescribed class of persons and who is 
required to hold an approval.  The EP Regulation prescribes the class of persons as 
persons who own or operate a plant set out in s. 3.  A person required to hold an 
approval will generally be a corporation.  Where the regulated person is a corporation, 
EPs will only be issued to the corporation, not to individuals within the corporation (e.g. 
not to officers, directors, employees or agents). This includes plants: 

• Listed in Table 1 of the EP Regulation. 

• Described in s. 3 of O. Reg. 560/94 (Effluent Monitoring and Effluent Limits – Metal 
Mining Sector). 
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• That discharge contaminated effluent to a surface water course or private sewage 
works and meet the criteria set out in s. 3(1)(c) that correspond to the following 
Municipal Industrial Strategy for Abatement (“MISA”) sectors: electric power 
generation; industrial minerals; inorganic chemical; iron and steel manufacturing; 
metal casting; organic chemical manufacturing; petroleum; and pulp and paper.  

Note that plants captured by s. 3(1)(c) that discharge effluent only to a publicly-owned 
sewage treatment plant would not be subject to the EP Regulation. However, plants that 
have their effluent processed by a third party privately-owned sewage works would be 
subject to EPs.   

There are two circumstances where a regulated person may cease to be a “regulated 
person” under the EP Regulation (i.e. cease to be subject to EP Orders).  These two 
circumstances are set out in s. 3(2) and, in general terms, are if a plant:  

1. qualifies for certain exemptions from the requirement to have a sewage works 
approval under s. 53(6) of the OWRA (e.g. a plant becomes closed-loop or only 
discharges to a publicly-owned sewage treatment plant);or 

2. permanently ceases all operations and activities that correspond to those carried out 
by the MISA sectors.  

Under s. 53(6) of the OWRA, the requirement to have an approval does not apply, 

• to a sewage works from which sewage is not to drain or be discharged directly or 
indirectly into a ditch, drain or storm sewer or a well, lake, river, pond, spring, 
stream, reservoir or other water or watercourse; and  

• to a privately-owned sewage works designed for the partial treatment of sewage that 
is to drain or be discharged into a sanitary sewer. 

If a “regulated person” can demonstrate that its plant meets the criteria in s. 53(6)(a) or 
(b) of the OWRA, it may notify the Director in writing under s. 3(2) of the EP Regulation 
that it should no longer be a regulated person.  Similarly, if the regulated person 
permanently ceases all MISA-related activities and operations described in s. 3(1)(c), it 
may notify the Director in writing under s. 3(2) of EP Regulation that it should no longer 
be a regulated person. 

If circumstances change and the plant becomes subject to s. 53(1) OWRA approval 
requirements or meets criteria in s. 3(1)(c) of the EP Regulation then the plant will once 
again be a regulated person.  
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1.4 Types of Violations Subject to  Environmental  Penalties (s . 4) 
Column 4 of Table 2 to the EP Regulation indicates that implementation occurs in two 
phases: Phase I is on August 1, 2007 and Phase II is on December 1, 2008. Phase I 
violations primarily relate to unlawful discharges to water or land, such as a spill that 
violates s. 14 of the EPA or s. 30(1) of the OWRA (the general pollution prohibitions). 
Phase II includes other violations such as those related to constructing works, conditions 
of operations, sampling and reporting and record keeping.(See also, Appendices 1 and 2 
to this Guideline and Tables in Chapter 2.2.1).   
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1.5 Environmental  Penalty Process Step-by-Step 

A summary of the steps used to issue an EP Order and timeline are described below. 
More detail on individual elements of the process is provided in subsequent chapters 
of the Guideline, Refer to Chapter 3 for a more in depth discussion of the EP Order 
process.  

The Environmental  Penalty Process Step-by-Step  Timeline  

STEP 1:  Environmental Penalty Notice of  Intention  (s.  5 of  the 
EP Regulation) 
The Ministry issues a notice of intention (“NOI”) to issue an EP Order 
which identifies the violation subject to an EP, the estimated range of the 
gravity component, the estimated amount of the monetary benefit 
component, if any, and offers an opportunity for the regulated person to 
provide information to the Director to consider before finalizing the EP 
order.  The NOI also sets out the right to seek reductions to the proposed 
estimated penalty as set out in ss. 5 and 6 of the EP Regulation. Each 
violation involved in an incident may be subject to a separate penalty; 
however, they may be consolidated into one EP Order.  
If circumstances around the incident change, the Director may amend an 
NOI after it has been issued, giving the regulated person written notice of 
the amendment.  

1 to 60 days 
after  

Ministry 
aware of  
incident  

STEP 2:  Environmental Penalty Review Period (s.  6 of  the EP 
Regulation) 
If the regulated person wishes to make submissions to the Director before 
the Director issues the EP Order, the regulated person must request a 
review by the Director in writing. In the request the regulated person 
should provide any information regarding the facts and circumstances of 
the incident and the actions taken before, during, and after the incident. 
The regulated person must make the request for review within 15 days of 
the date on the NOI (or any amendment) or within the period of time agreed 
to by the Director in writing (see s. 6 of the regulation).  The NOI should be 
served via a means that allows for same-day delivery (e.g. personal service, 
fax service or e-mail service) in order to allow the regulated person the full 
15 days to respond. 
If there is no request for review from the regulated person within the 
specified timeframe, an EP Order may be issued for the amount determined 
by the Director in accordance with the regulation (Step 4).  
Upon a request for review and prior to the issuance of an EP Order, the 
regulated person may request to meet with the Director and/or Ministry 
staff to further discuss the written submission.  The EP Order amount may 
reflect adjustments to the penalty amount based on the information 
provided, including any reductions made to the penalty as a result of the 
preventive and mitigative measures taken in relation to the violation.  

Within 15 
days of  NOI 
being  issued 

as per  
regulation  
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STEP 3:  Sett lement  Agreement Option (s.182.1(9)  of  the EPA,  
s. 106.1(9) of  the OWRA and s.  18 of  the EP Regulation)  
The regulated person may ask to enter into a settlement agreement with 
the Director. A settlement agreement may require: 
• an investment in a facility-based pollution prevention or pollution 

reduction project that aims to yield human health or environmental 
benefits beyond those required by any environmental law – referred to 
as ‘beyond compliance projects’ (“BCPs”). This may lead to a 
reduction in the EP amount to be paid, with certain limitations 

• other abatement actions required by the regulated person to come into 
compliance with legal requirements that are the subject of the EP 
order. Because these are steps taken to achieve compliance, their 
inclusion in a settlement agreement does not lead to a reduction in the 
assessed EP amount. 

It is at the Director’s discretion as to whether he/she enters into a 
settlement agreement with a regulated person, and whether the results of 
the settlement agreement negotiations are acceptable, including the 
timeliness of the negotiations and the scope and value of the proposed 
BCP, as applicable.   
If a settlement agreement is reached, the Director would only agree to a 
settlement agreement if the regulated person agrees as part of the 
agreement not to appeal the EP Order giving rise to the settlement 
agreement.   
Final settlement agreements will be made available to the public through 
postings on the Environmental Bill of Rights (“EBR”) Registry. (s. 
182.1(10) of the EPA and s. 106.1(10 of the OWRA). 
See Chapter 2.4 of this Guideline and “Settlement Agreements:  A Guide to 
Submitting Beyond Compliance Projects and Requesting Abatement 
Measures” for a more detailed discussion on the settlement agreement 
process. 

Within 11 
months of  
Ministry 

becoming 
aware of  the 

incident  

STEP 4:  Issuing  an Environmental  Penalty Order (s. 182.1(3) 
of  the EPA and s. 106.1(3) of  the OWRA) 
The Director issues an EP Order. For each violation specified in the EP 
Order, a penalty is assessed in accordance with the EP Regulation, and 
the penalty must consider: 

• the results of Step 2, the environmental penalty review, if any; 
• the results of Step 3, the settlement agreement, if any.  

Between 16 
days to 1 
year after 

the Ministry 
becomes 

aware of  the 
incident  (1 

year s tatute 
of  

limitations)  
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STEP 5:  Appeal Process   
A regulated person who has been issued an EP Order has the right to 
appeal it to the Environmental Review Tribunal (“ERT”) within 15 days of 
being given the EP Order (s. 140 of the EPA and s. 100 of the OWRA), 
unless the regulated person has agreed not to appeal as part of a 
settlement agreement (see Step 3). When an appeal is being made to the 
ERT, the EP Order is stayed, pending a decision (s. 143 of the EPA and s. 
102 of the OWRA). If the ERT upholds the appeal, the remaining steps do 
not apply. 

Within 15 
days of  the 

f inal EP 
order being 

issued  

STEP 6:  EP Payment (s. 182.1(13) of  the EPA and s . 106.1(13 of  
the OWRA) 
The final EP Order states the deadline for payment of the penalty amount. 
If payment is past due, the Ministry may take steps to enforce payment of 
the penalty amount that include filing the order in Superior Court or 
refusing or suspending approvals, until payment is made.  

Within 60 
days of  the 

f inal EP 
order being 

issued 
(unless  

appealed)  

STEP 7:  Confirmation of  Compliance 
Compliance with environmental regulations and the terms of any 
settlement agreement will be assessed by the Ministry. In the case of non-
compliance, the Ministry will again determine the appropriate 
abatement/enforcement response, consistent with its Compliance Policy 
(F-2). One limitation is that non-compliance with a settlement agreement 
is not subject to prosecution (i.e. non-compliance with a settlement 
agreement it is not an offence under the EPA or OWRA), but is subject to 
an EP Order (see Table 2 of the regulation or Appendix 2 of the 
Guideline). 

Ongoing  

STEP 8:  Funds Collected through Payment of  Environmental 
Penalty Orders  (s . 182.2 of  the EPA and s.  19 of  the EP 
Regulation) 
The funds collected from EP Orders will be kept in a special purpose account 
and made available to communities to support environmental remediation 
and restoration projects and other related activities that address damage 
caused by spills and pollution.    

Ongoing  

 






































































































